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Abstract: European economic integration, in particular securities market 

integration, is based on Scitovsky's theory that the integration can place 

through ‗the abolition of restrictions on the movement of products and, on 

the movement of labour and capital.' The restrictions were of three types, 

namely physical, fiscal and technical differences among the European 

nations. Of them, the technical barriers included conflicting legal 

requirements. To remove this, the European Community (predecessor of 

the European Union) adopted a dual method of integration, namely 

harmonization of legal provisions and standards, and mutual recognition of 

the rest of the matters across the border that was not possible to harmonize. 

This theory and technique of integration has succeeded in Europe. This 

paper proposes this as a model for the integration of other regional 

securities markets including the ASEAN and SAARC.   
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1. Introduction 

1.1 Theory of Market Integration in General 

In the European Union (formerly European Community), the single market, in 

general, and single securities market, in particular, seem to be based on economic 

integration theory propounded by Scitovsky.
i
 According to him European economic 

integration can take place through ‗the abolition of restrictions on the movement of 

products and, ….on the movement of labour and capital.‘
ii
 This would generate 

competition among the national economies of the Member States under equal 

conditions. Such competition may produce ‗unfavourable effects‘ on any particular 

sector of any national economy. For example, small business firms that a particular 

Member State had been fostering with subsidy, even to the disadvantage of the big 

ones, may not survive the competition.
iii

 In such a situation Scitovsky suggests for 

adopting measures to remove the ‗unfavourable effects‘ or to convert them into 

‗favourable ones‘ and thereby to bolster the integrated market.
iv

 On the similar line 
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of hypothesis, the European Commission sought to completely establish the 

integrated single market free from ‗barriers of all kinds‘
v
. In doing so it, of course, it 

was recognised that ‗many of the changes …will present considerable difficulties for 

Member States and time will be needed for the necessary adjustments to be made.‘
vi

 

As to why such adjustments should be made the Commission maintains that, 

  

The benefits of an integrated community economy of 

the large, expanding and flexible market are so great 

that they should not denied to its citizens because of 

difficulties faced by individual Member States. These 

difficulties must be recognised, to some degree they 

must be accommodated, but they should not be 

allowed permanently to frustrate the achievement of 

the greater progress, the greater prosperity and the 

higher level of employment that economic integration 

can bring to the Community.
vii

 

 

2. Barriers to and Tools of the EU Market Integration 

Now, what are the barriers to the establishment of the integrated market? How can 

they be overturned? The Commission identified three kinds of barriers: (a) physical 

barriers, e.g., national customs posts; (b) fiscal (or taxation) barriers; and (c) 

technical barriers. 
viii

 Of these the last category was ‗most extensive and included all 

national measures that restricted market access for non-domestic products,‘
ix

 for 

example, ‗different standards for individual products adopted in different Member 

States for health or safety reason or for environmental or consumer protection.‘
x
 

With regard to capital and financial market, the technical barriers refer to different 

‗regulatory and prudential standards applied in particular to operators and providers 

of services‘.
xi

 However, in order to eliminate the barriers, the Commission moved 

away from its erstwhile only-harmonisation approach to an amphibious approach of 

harmonisation and mutual recognition. The reason behind was that despite 

‗unprecedented progress‘ by 1985, harmonisation had a number of shortcomings, 

e.g., detailing technical specifications which was subject to unanimity in the Council 

caused much delay.
xii

 As well, relying solely on harmonisation would have been 

‗over-regulatory‘.
xiii

 On the other hand, resorting to only-mutual recognition would 

have been insufficient given the increasing size of the competitive market of 

Europe.
xiv

 

 

At this point, it is relevant to focus on the nature and function of harmonisation and 

mutual recognition with regard to market integration. As observed above, the 

internal market programme aimed at establishing a market without frontiers. In other 
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words, the intended market would look like a domestic market where goods and 

related production factors (person, capital and services) could freely move. But the 

Member States, with a variety of diversities
xv

, had different legal and administrative 

requirements, e.g., varying standards for products, qualifications for professionals 

and regulations for services. These differing requirements stood in the way of the 

free movement of goods, people, services and capital (called four freedoms). 

Therefore, there was a need of laying down essential requirements instead of 

detailed ones so that the Member States could incorporate them in the domestic laws 

or amend necessary legal provisions. In this way harmonisation has been 

achieved.
xvi

The means of harmonisation was and is EC Directives issued by the 

Council under Article 94 (ex-Article 100a) of the EC Treaty. The member states are 

supposed to adopt means to comply with the Directives. The means adopted by the 

states to implement the directives within the national jurisdictions may differ, but 

the ends are the same.
xvii

 

 

3. Integration Theory of the EU Securities Market 

As far as the securities market is concerned, through this method of integration 

(harmonisation of national laws and rules), ‗the securities ‗issuers can be certain of 

the results in each participating country, but may still have to comply with various 

sets of rules‘.
xviii

 However, derogation from the harmonisation provision may be 

available to a Member State on certain grounds like health, safety, environmental 

protection etc.
xix

 Member States are allowed to legislate in such cases with varying 

standards or regulations.
xx

 

In the areas where harmonisation of technical standards or regulations is not 

essential from health, safety and other well-defined grounds, law requires, for the 

purpose of market integration, ‗recognition by a state of the validity on its own 

territory of rules made by one or more other states‘.
xxi

 This is known as the principle 

of mutual recognition, which was first established by the European Court of Justice 

(ECJ) in the famous case of Cassis de Dijon.
xxii

In this case the plaintiff importing 

French wine, Cassis de Dijon, with alcohol content of 15%-20%, was barred by the 

concerned German authority on the ground that it had to contain a minimum alcohol 

content of 25% as provided for by German law. It was contended that in absence of 

common rules German prohibition amounted to a quantitative restriction to free 

movement of goods within the Community according to Art. 30 (present Art. 28) of 

the EC Treaty. The ECJ upheld the contention. It said that it could have been 

accepted if it were necessary ‗to satisfy mandatory requirements relating in 

particular to the effectiveness of fiscal supervision, the protection of public health, 

the fairness of commercial transactions and the defence of the consumer.‘
xxiii

 In 
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other words, the Court for the first time established that in absence of harmonised 

Community law goods produced and marketed legally in a Member State must be 

recognised in other Member States unless it contravenes mandatory requirements 

rules.
xxiv

 

 

Apropos securities law, the basic purpose of mutual recognition of national 

requirements/rules in the EU Member States is ‗to keep the amount of supplemental 

information as small as possible.‘ 
xxv

 If the issuers‘ home country administration 

reviews the necessary documents, that will do; they need not experience regulatory 

hassles in other jurisdictions.
xxvi

. The method operates in a dual fashion: removing 

barriers to intra-Community market, and setting common standards.
xxvii

 For 

example, in the financial services area,
xxviii

 each Member State (host State) has to 

allow the financial services providers based in other Member State(s) (home State) 

free entry to its market subject to the condition that a minimum degree of protection 

for the investors or creditors is offered under the regulatory regime of the base 

country.
xxix

 Secondly, the EU issues Directives/Regulations setting common 

minimum standards are mutually recognised by both the home State and host 

State(s).
xxx

 In absence of such EU legislation the national laws of the Member States 

are applicable. It means the application of mutual recognition principle is not 

automatic, it requires EU legislative measures.
xxxi

 

 

4. Conclusion 

As learned from the integration theory above, every country has its own securities 

regulation law and system. Integrating two or more markets must give rise to a host 

of technical and non-technical barriers in the same fashion as EU experienced. The 

EU has set an example of how to overcome the obstacles successfully by using two 

methods of integration, namely harmonisation and mutual recognition. North 

America (US and Canada) has followed the same theoretical path for integrating 

their securities markets and has, by now, established the Multijurisdictional 

Disclosure System (MJDS) between them. In the same way, any other region like 

ASEAN and SAARC may borrow the theoretical solution and bring about an 

integration of their securities markets practically introducing the tools of 

harmonisation of national rules as much as possible and mutual recognition of the 

unharmonised rules in the national jurisdictions.  
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